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ind River Resources (WRR), a 
Nevada developer, has challenged 
the Arizona Department of Water 
Resources’ (ADWR’s) denial of 

WRR’s application to export groundwater 
from Arizona into Nevada. The suit claims 
that the ADWR director and assistant 
director conspired to delay the processing 
of WRR’s application in order to finan-
cially drain WRR, which ADWR allegedly 
hoped would lead to withdrawal of the 
application. WRR alleges that the defen-
dants’ actions left former WRR majority 
owner Erika Van Alstine financially insol-
vent, forcing her to sell a majority stake in 
the company. 

In March 2005, WRR applied to ADWR 
to transfer 14,000 acre-ft of water per year 
from Mormon Wells, Ariz., to Mesquite, Nev. 
Upon receipt of this water, the Virgin Valley 
Water District would provide the transferred 
water to WRR’s proposed development. Fol-
lowing the recommendation of an administra-
tive law judge, ADWR rejected WRR’s appli-
cation in November 2007. ADWR denied the 
application based on WRR’s failure to pro-
vide sufficient information for ADWR to 
decide whether WRR had met the statutory 
requirements for export. WRR contends that 
it had submitted all necessary documentation 
and information. 

WRR subsequently filed this lawsuit, 
alleging that ADWR’s director and assistant 
director conspired with the president of a 
local water company that claimed it would 
be affected by WRR’s proposed pumping to 

frustrate WRR’s due process rights, interfere 
with WRR’s contracts, and thereby interfere 
with interstate commerce. WRR claims that 
ADWR held the application without notic-
ing it for public comment for an inordinate 
amount of time and that ADWR placed 
excessive burdens on WRR in asking for 
unusual information and showings. WRR 
claims that all of this was done in order to 
bleed WRR financially dry and prompt WRR 
to withdraw the application. Further, WRR 
claims that ADWR falsely characterized the 
application and WRR’s proposed project in 
order to sway public opinion against the 
application. The suit additionally names 
other local individuals, alleging that they 
financed and coordinated with ADWR’s 
frustration of WRR’s due process rights. The 
complaint’s laundry list of allegations also 
includes claims of the violation of federal 
racketeering laws, fraudulent misrepresenta-
tion, intentional infliction of emotional dis-
tress, defamation, and civil conspiracy.

ADWR has not yet responded to the mer-
its of WRR’s claims, but has moved to dis-
miss the case on procedural grounds. 

WRR’s application was the first applica-
tion submitted to ADWR under a state law 
laying out criteria for exporting water out of 
Arizona. The law was enacted seven years 
after the US Supreme Court ruled that 
groundwater is subject to the US Constitu-
tion’s protections for interstate commerce.

Wind River Resources LLC v. Guenther,
U.S. Dist Ct., Dist. Nevada, 2:08-cv-00653-
KJD-GWF.
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n a case of first impression, the 
Nevada Supreme Court has ruled 
that under Nevada law, water rights 
may be transferred separately from 

property to which they are appurtenant 
without prior severance for use at a different 
place of use. As a result, prospective pur-
chasers of irrigated lands cannot assume 
that the water rights used for such irrigation 
are held by the landowner.

In 1998, E.A. Collins Development Corp. 
purchased 520 acres, along with the appur-
tenant water rights—approximately 1,185 
acre-ft of water under State Engineer Permit 
22735. In 1999, E.A. Collins pledged several 
parcels of land and water rights as security 
for a loan by deed of trust. The security 
included Permit 22735, but not the land to 
which that permit was appurtenant. More 
than a year later, following E.A. Collins’ 
bankruptcy, the holder of the deed of trust 
foreclosed on the secured property. At the 
foreclosure sale, another party purchased 
the property and later had a trustee’s deed 
recorded. The sale included the Permit 
22735 water rights, but not the land to 
which the water rights were appurtenant. 
Finally, the purchaser later sold its rights in 
Permit 22735 to its wholly owned subsid-
iary, Mountain Falls Acquisition Corp. 
Mountain Falls recorded a special warranty 
deed as to the water rights, but neither the 
foreclosure sale purchaser nor Mountain 
Falls filed a report of conveyance for Permit 
22735 with the state engineer.

After the date of the foreclosure sale, 
Adaven Management Inc. purchased the 

land to which Permit 22735 was appurte-
nant from E.A. Collins via a deed that 
included “all water rights relating to, upon, 
benefiting, belonging or appertaining to the 
real property.” Adaven recorded its own 
deed with the county recorder and filed a 
report of conveyance for Permit 22735 
with the state engineer. Adaven subse-
quently filed an application with the state 
engineer to change the use of the water 
from agricultural use to quasimunicipal use 
in order to facilitate development on the 
land to which Permit 22735 was appurte-
nant. The parties’ dispute in this case arose 
when Mountain Falls learned of Adaven’s 
asserted ownership of the Permit 22735 
water rights and then asserted its own own-
ership interest in the permit.

Adaven argued that Nevada Revised 
Statute (NRS) 533.040 prevented E.A. Col-
lins from pledging Permit 22735 as security 
for a loan separate from the land to which 
it was appurtenant or from seeking sever-
ance of the water rights from the land. NRS 
533.040(1) provides that water put to ben-
eficial use is “deemed to remain appurte-
nant to the place of use” and NRS 
533.040(2) allows water rights to be sev-
ered from the land to which they are appur-
tenant and put to beneficial use elsewhere 
only if certain conditions are met. However, 
the court found that nothing in NRS 
533.040 limits the transfer of the ownership 
of water to someone other than the owner 
of the land—rather, the court held, the stat-
ute governed only the water’s place of use. 
The statute’s use of the term “appurtenant” 

Ownership of Nevada Water Rights May 
Be Severed From Ownership of Land
on Which Water Has Been Used
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refers to the land upon which the water 
may be put to beneficial use and not to 
property to which its ownership must be 
tied. Because the transfer of ownership to 
water rights does not allow the new owner 
to automatically use the water at a differ-
ent location, the court found that a trans-
fer does not amount to a severance con-
trolled by the statute. The court held that 
none of the changes in Permit 22735’s 
ownership had altered the property upon 
which the water could be put to beneficial 
use, and therefore no severance under 
NRS 533.040 had occurred.

The court also considered whether 
Nevada’s antispeculation doctrine lim-
ited the ability to acquire a security or 
ownership interest in a water right sepa-
rately from the land to which the right is 
appurtenant. Similar to its analysis of 
Adaven’s claims under the statute, the 
court found that the doctrine’s focus is 
on maintaining water’s beneficial use—
not its ownership—and that the doctrine 
does not limit one’s rights of free alien-
ability of water rights. 

Finally, the court addressed Adaven’s 
argument that though the water rights had 
been sold before Adaven’s purchase of the 
property to which their use was appurte-
nant, Adaven nonetheless was the true 
owner of the water rights at issue. The 
court charged Adaven with constructive 
notice of the earlier recorded deeds. Under 
Nevada law, water rights must be trans-
ferred by deed, and the deeds must be 
acknowledged and recorded with the 
county recorder in the county in which the 
water is diverted and applied to beneficial 
use. If a deed has not been properly 
recorded, a subsequent purchaser for value 
who lacks actual or constructive notice of 
a previous purchaser, but who properly 
records his interest before the previous pur-
chaser, is entitled to the water rights.

Although Adaven was charged with 
notice of the properly recorded deeds, the 
court was sympathetic to Adaven’s diffi-
culty in finding evidence of the severance 
of ownership of the water rights and the 

land to which it was appurtenant. The 
court invited new legislation or regulation 
as to the recording of water rights trans-
fers, opining that the difficulty of search-
ing for transfers of water rights separate 
from the land to which they are appurte-
nant is a product of the current system in 
place for recording such transfers. The 
court pointed out that although the recip-
ients of transferred water rights are 
required to file a report of conveyance 
with the state engineer, failure to do so has 
no effect on a subsequent purchaser’s 
notice of the transfer. 

Adaven Management Inc. v. Mountain 
Falls Acquisition Corp., ____ Nev. ___, 
2008 WL 4180009 (2008).
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shastings@bhfs.com or (805) 
882-1412. To visit the firm’s 
website, go to www.bhfs.com.
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